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la liie Court oI Appeals of the District of Columbia. 


No. 2292. 


Ihk National City Bank of Washington, a Corporation 

Appellant, 


vs. 


Bankers’ Trust Company et al. 


a 


Supreme Court of the District of Columbia. 

No. 53233. At Law. 

' BaN * op Washington, a Corporation; Bank- 

tiftV, T C y> a Corporation, Intervening Claimant, Plain- 

VS. 

1 11E Carnegie Trust Company, a Corporation, Defendant. 

I n 1 ted .States of America, 

District of Columbia, ss: 

Co!u e |ubirat e Ui^cftV T f U w n v h % SUP ” n ^ C i° Urt of the District of 

^oiumnia, at the City of Washington, in said District at the timps 
lereinafter mentioned, the following papers were filed’and proceed¬ 
ings had in the above-entitled cause, to wit: proeeed- 

* Declaration. 

Piled January 16, 1911. 

In the Supreme Court of the District of Columbia. 

No. 53233. At Law. 

The National City Bank of Washington, a Corporation, Plaintiff 

VS. 

The Carnegie Trust Company, a Corporation, Defendant. 

The plaintiff, National City Bank of Washington a comomHon 
sue- the defendant the Carnegie Trust Company a corporation duly 
incorporated under the laws of the State of New York and having^ 
habitat ,n the city and state of New York, for money payable byfoe 
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defendant to the plaintiff for goods sold and delivered by the plaintiff 
to the defendant; and for work done and materials provided by the 
plaintiff for the defendant at its request; and for money lent by the 
plaintiff to the defendant; and for money paid by the plaintiff for 
the defendant at its request: and for money received by the defendant 
for the use of the plaintiff; and for money found to be due from the 
defendant to the plaintiff on accounts stated l>etween them. And the 
plaintiff claims three thousand eight hundred three dollars and 
ninety-three cents ($3803.93), with interest from the 1st da}' of Jan¬ 
uary, Mill, according to the particulars of demand hereto annexed. 

WILTON J. LAMBERT, 

Attorney for Plaintiff. 

2 Particular# of Demand. 

Filed January 16, 1911. 

To amount of ordinary bank deposit of funds belonging 
to the plaintiff in the hands of the defendant and im¬ 
mediately due and payable, with interest from January 
1,1911 .... $3,803.93 

Affidavit. 

Filed January 16, 1911. 

******* 

District of Columbia, 

Personally appeared before me Edward F. Caverly, who, first being 
duly sworn, upon his oath declares and says: that he is the Cashier 
of the National City Bank of Washington, a corporation, the plaintiff 
named in the foregoing and annexed declaration, wherein the Na¬ 
tional City Bank of Washington, a corporation, is plaintiff and The 
Carnegie Trust Company, a corporation, is defendant; that he knows 
that the said defendant in said declaration named is a foreign and 
non-resident corporation, and further that the plaintiff has a just 
right to recover against the said defendant what it claims in the 
declaration filed as aforesaid, viz: the sum of three thousand eight 
hundred three dollars and ninety-three cents ($3803.93) with in¬ 
terest thereon from the 1st day of January, 1911 for money belong¬ 
ing to the plaintiff in the hands of the defendant and due and pay¬ 
able from the latter to the former, as per bill of particulars 

3 attached to said declaration. 

EDWARD F. CAVERLY. 

Subscribed and sworn to before me, a Notary Public in and for the 
District of Columbia, this lbth day of Januar}', A. D. 1911. 

[seal. I JOSIE A. GORMAN, 

Notary Public, D. C . 
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Affidavit. 

Filed January 10, 1911. 

****** 

* * * 

District of Columbia, **: 

Personally appeared t>eforc me Roliert. N. Cissel who l*i„cr 

dul\ sworn, on oath declares and says that he makes thi • 
a witness for the nlnintiff in thJf • ne makes this afhdavit as 

p M Caverlv T/iat°h "k fo, , f ' Koi,, « a, ' d n'»»exeTaXda^t of pldwaH 

non-resident (•orpoTO-tion'^'iiIl'furtV^r'^jTa.t^T^T^^^u'quTjnt^r^l^th*th*^ 
business relations of the *«n\i nioito.'a* i i r i (piainted with the 

the said plaintiff has niW riJh,. and defe . ndant «nd knows that 
hn nd rwl' t hree * dollars ^a mT iff 

.. to ,he f ™- -1”«» 

ROBERT N. CISSEL. 

^Subscribed and sworn to liefore me this 16th day of January, A. I). 

,SEAL l JOSIE A. GORMAN, 

Notary Public , D. C. 

Memorandum. 

•Tanuary 16, 1011.-Attachment bond approved and filed. 

Writ of Attachment , etc. 

Issued January Id, 1911. 

******* 

T Or2g? n ' ° f the ITni,e<1 8ta ‘- Marshal for said Lie, 

vuIXThe'Sndan’t’sT'lHr 1 % f ach > * ize ’ and tek e into your 
which shall he found in th»^bSctrjhfv’aCK’sOS^ 

demand aKainethe defendant’ the L ar, ’P un ‘ of the plaintiff’s 
is.rted and filed and laimed in Z a°T b J the a * davit > d «ly sup, 
of *50.. for the ej 
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and the same, so attached, safely keep, subject to the orders 
5 of the Court, unless the defendant or the person in whose pos¬ 
session the property is attached, deliver to you, to be filed 
herewith, his undertaking, with sufficient surety or sureties, to abide 
by and perforin the judgment of the Court in relation to said prop¬ 
erty. And should you attach the defendant’s property or credits in 
the possession of any other person or persons than the defendant you 
shall notify such person or |>ersons of such seizure by virtue of this 
Writ of Attachment, and serve a notice upon him or them, as well as 
on said defendant, to appear in said court on or before the twentieth 
day, exclusive of Sundays and legal holidays, occurring after the 
sendee of said notice, to show cause, if any there be, why the pro]>- 
ertv or credits so attached should not be condemned and execution 
thereof had. 

Witness, The Honorable Harry M. Clabaugh, Chief Justice of 
said Court, the 16th day of January. A. 1). 1011. 

.T. R. YOUNG, Clerk. 

By ALF. G. BUHRMAN, 

Assistant Clerk. 


Notice. 

Jan. 16. 1911. 

To the Carnegie Trust Company. Defendant; National Savings and 
Trust Company, a corporation. Garnishee: 

You are hereby notified to appear in the Supreme Court of the 
District of Columbia on or t>efore the twentieth day, exclusive of 
Sundavs and legal holidavs. after service hereof and show 
cause, if any there l>e. why the property, credits, of the said 
defendant, seized bv virtue of the foregoing Writ of Attach¬ 
ment in your hands as Garnishee, (of which seizure the said Gar¬ 
nishee is hereby notified), should not be condemned and execution 
thereof had. 

AULTCK PALMER, 

V. S. Marshal. 

S. 


J n terra f/atories in Attachment. 

Issued January 16. 1011. 

******* 

Notice. 

To National Savings and Trust Company, a Corporation. Garnishee: 

You are required to answer the following interrogatories, under 
oath, within ten days after service hereof. And should you neglect 
or refuse so to do. judgment may be entered against you for an 
amount sufficient to pay the plaintiff's claim, with interest and costs 
of suit. 

WTLTON J. LAMBERT, 

Attorney for Plaintiff . 
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J M ’i ele ' ! >u at , the ^ ,ue °f service of the writ of attachment 

■mil'tl,, K ; l | t '" lt l > 0r lave you bee,l > between the time of such service 

ilefei! m/t H°o y ? Ur "'T^ t0 , this int *rrogatory, indebted to the 
ueteml.int: if so, how, and in what amount? 

i l ' VOI1 ., a , t *be time °f the service of the writ of at¬ 

tachment, served herewith or liave you had, between the time 
of such service and the filing of your answer to this 
inflatory, any goods, chattels, or credits of the defendant in vour 

possession or charge? If so, what? ym " 

•id \\ere you at the time of the service of the writ of attachment 

oidTl or lave . vou l>eo| i- l>etween the time of such service 

and the filing: of your answer to this interrogatory, indebted to (5 W 

Egbert, Special Deputy Superintendent of Banks of the City of 

Nc« ^ ork. in charge of the defendant Carnegie Trust Company’ 
II so how, and m what amount? n| any • 

4th Did you. at the time of the service of the writ of attachment 
j e< , herewith or have you had. between the time of such service 
llle fi,, nR of your answer to this interrogatory, anv goods chat 
tek or credits of or belonging to G. IV. Egbert,‘as Special Deputy 
. upenntendent of Banks of the City of New York, in charge of t h e 

COmpanV ‘ 111 —- or^charge? 

AA ere you at tlie time of the service of the writ nf nHo/»v» 

^n n ice^nd ed the e fiir ith 'f 0r haVe V ° U been ' 1 ,)et "' ee " the time of such 
e iie.ind the filing of vour answer to this interrogatory indebted 

to the Superintendent of Banks of the City of New York in charge 
amounff 6 "' 1 ' ° nrnC>ne Trust Company? Tf so how, and in what 

Kb. Did you, at the time of the service of the writ of attachment, 
sened herewith, or have you had, between the time of such 
semce and the filing of your answer to the interrogatory 
aoygoods, chattels or credits of or belonging to the Sunerin- 

Z' c" n°e2 a Tn ,^ ^ ° f NeW Y ° rk ' in ^ <>f the defend- 
in what amount? C ° ,n ' ,any - 1,1 yo,,r ^ssion or charge? If so. 

/ th M ere you at the time of the service of the writ of attachment 
sened herewith or have you lieen. between the time of such service 
ami the filing of your answer to this interrogatory, indebted to anv 
. |>ecial Deputy Sn r /enntendent of Banks of the Citv of New York 
in charge of the defendant Carnegie Trust Company’ Tf so how’ 
and in what amount? • ’ l,ow - 

8th. Did you, at the time of the service of the writ of attach¬ 
ment. served herewith, or have you had, between the time of rach 
service and the filing of vour answer to this interrogatory, anv goods 
chattels or credits of or belonging to any Special Deputy Superin- 
tenden of Banks of the City of New York, in charge of tUT)l 
fendant Carnegie Trust Company, in your possession or charge’ 

If *o. in what amount? 



6 


NATIONAL CITY BANK OF WASHINGTON VS. 


(Endorsed.) 

Leave to file the within & annexed interrogatories is hereby 


granted. 


JOB BARNARD, Justice. 


Martful V* Return. 

Attached credits, property of the defendant, in the hands of Na¬ 
tional Savings &. Trust Company by service on George Howard, 
Treasurer, Garnishee, and served said garnishee with copies 
!> of this Writ, Rule of Court, Interrogatories, and the Notices 
prescribed bv Sections 44b and 456 of the Code. 

Jan. 16, 1911. 

Defendant not found. 

AULICK PALMER, 

V. S. Marshal. 

S. 

11 ’rit of . 1 1tarh //# rat. Ktr. 

Issued Januarv 17. 1911. 


The President of the United States to the Marshal for said District, 

Greeting: 

You are herebv commanded to attach, seize, and take into your 
custody the defendant's lands and tenements, property, and credits 
which shall be found in this District, to the value of $3803.93, with 
interest from Jan. 1. 1911, being the amount of the plaintiff’s de¬ 
mand against the defendant, as shown by the affidavits duly sup¬ 
ported and filed, and claimed in the declaration; and the further 
sum of $100.00, for the costs and charges which may accrue in the 
premises; and the same, so attached, safely keep, subject to the 
orders of the Court, unless the defendant or the person, in whose 
possession the property is attached, deliver to you, to be filed here¬ 
with. his undertaking, with sufficient surety or sureties, to abide by 
and perform the judgment of the Court in relation to said 
10 property. And should you attach the defendant’s property 
or credits in the possession of any other person or persons 
than the defendant you shall notify such person or persons, of such 
seizure by virtue of this Writ of Attachment, and serve a notice upon 
him or them, as well as on said defendant, to appear in said court 
on or before the twentieth day. exclusive of Sundays and legal holi¬ 
days. occurring after the service of said notice, to show cause, if 
any there be. why the property or credits so attached should not 
be condemned and execution thereof had. 

Witness. The Honorable Harry M. Olabaugh. Chief Justice of 
said Court, the 17th dav of Januarv. A. D. 1911. 

J. R. YOUNG, Clerk. 

By H. BTNGHAM, 

Assistant Clerk. 
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Jan. 17, 1911. 


District “of J'f.m/i ." otllied u .’ “PP eul ; *“ «J»e Supreme Court of the 
»tru ol Columbia on or before the twentieth day exclusive of 

Sundays and legal holidays, after service hereof, and show caU 

seized b ^irtuc’of' bcf 116 * jro I ,el, ( >>. credits, of the said defendant,’ 
eizea b\ virtue of the foregoing Writ of Attachment in your hamL 

11 notm U ed\ 1She b’ M " ‘/l 1 seizu, ; e Ule ^ Garnished is hereby 
had d ’ 1 d 110t ^ condemned and execution thereof 

AULICK PALMER, 

U. S. Marshal. 

s. 

Interrogatories in Attachment. 

Issued January 17, 1911. 


Notice. 

To National Savings and Trust Company, Garnishee: 

.l' ou ” re squired to answer the following interrogatories under 

ath, with.n ten days after .sendee hereof. And shouW you’nedtt 
O refuse so to do, judgment may be entered against you for an 
amount sufficient to pay the plaintiff’s claim, with interest and costs 

WILTON J. LAMBERT, 

Attorney for Plaintiff. 

served herewith* »!• h'* Ume °! ,he ? ni( ' e of the "rit of attachment, 

m.d the filf r ' Ve y ° U l,ee "’ l,e,ween the ‘ime of such service 
ami th e filing of your answer to this interrogatory, indebted to The 

Bankers Trust Company of New York, N. Y.? If ™ how and in 
what amount ? >u ’ l,ow > ana 111 

served herew^h’ f i'' 6 ,i "' e °! "l® f rvice ,,f the writ of attachment, 
uni the filt. f e y° u bad, between the time of such service 
ami the filing of your answer to this interrogatory, any -mods ,X? 

S W 1 '! "C” .. . 10 V* T^CSny rf 

amount? ’ V °" r or charge? Tf so, in what 

io "® re >'* u - at ‘be time of the service of the writ of 

1- attachment served herew-ith, or have you been, between the 
time of such sen-ice and the filing of your answer to this 
mterrogatory. indebted to The Bankers Trust Company of New 

fSTfkio?' Y d b \ ren '7‘" of the collection of Seven Thousand Dollars 

($-000) and interest on account of a collateral note executed bv E. 

«/ * 
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Quincy Smith, payable to the order of the Carnegie Trust Company, 
at the Carnegie Trust Company, which note was for the face value 
of Nine Thousand Dollars ($9000) and originally secured by Fifty 
(50) shares of the capital stock of the Union Savings Bank, and on 
which note a payment had l>een made of Two Thousand Dollars 
($2000), and Ten (10) shares of the Union Savings Bank stock 
held as collateral had been returned? If so, how. and in what 
amount? 

Marshal * Return. 

Attached credits, proj>erty of the defendant in the hands of Na¬ 
tional Savings A Trust Company by service on William D. Hoover, 
president. Garnishee, and served said garnishee with copies of this 
Writ, Hide of Court, Interrogatories, and the Notices prescribed by 
Sections 440 and 450 of the Code. 

Jan. 17, 1911. 

Defendant not found. 

AULTCK PALMER, 

U. S. Marshal 

S. 



Answers to the Interrogatories of 
Served on the National Savings 
10. 1911. 


the National Citg Rank 
A* Trust Comjxmg. Jan. 


Filed January 27, 1911. 


1. No. 


2. No. 

That it is not indebted to G. W. Egbert, Special Deputy Su- 
]>erintendent of Banks in the City of New \ork. in charge of the 
Carnegie Trust Company. But further answering the third inter¬ 
rogatory, the undersigned garnishee says that at the time of the 
service on it of the writ of attachment in this cause it had in its 


possession as a credit in favor of the Bankers 
York the sum of Seven Thousand, Fifteen 


Trust Company of New 
Dollars and Fifty-five 


Cents ($7,015.55) the same being the amount received by it from 
one E. Quincv Smith, in settlement of the balance due by him. with 
interest to the date of payment, on his certain promissory note, pay¬ 
able on demand in the City of New York to the Carnegie Trust 
Company. That upon information and belief the undersigned 
garnishee further says that said note was endorsed as follows: “Pay 
to the order of Bankers Trust Company, O. H. Cheney, Superin¬ 
tendent of Banks, in trust for Carnegie Trust Company” from which 
said Bankers Trust Company of New York City the undersigned 
garnishee received for collection the said note with the collateral 
consisting of forty shares of stock of the Union Savings Bank of 
Washington, D. C. That upon the receipt of the said note with the 
collateral from the Bankers Trust Company of New York, the un¬ 
dersigned garnishee notified the said E. Quincy Smith that 
14 it had said note for collection, but was informed by said 
Smith that he would call later in the day and take up the 
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'Mine; that thereafter on the same day the said E Ouincv Smith 

Stm Tntst Cotnpany, the undersigned garnished “S 

< i" nr-t! ^ Thousand, Fifteen Dollars and Fiftv-five Cents 
(-t-.01o.oo), in settlement of said note. 

hat upon the receipt of the said si.. Seven Thousand Fifteen 

« &» :Jttt 

in t'his cause. 6 eMR " e<i serV( ‘ <1 “* garnishee by the plaintiff 
savs'd’ls^nforn ? il . id 1 . in, errogatory the undersigned garnishee 

o irScrST,;;',' 1 ?... ~—A 

4 i . M * wrne ^ e * rust Company that camp intn 

the possession of rjonr-m \v i? 1 * • i*. J . LHI,ie ,I »w ) 

Deputy Superintendent h, eharj- o^s-dd Tr, "f r 1 m " ty of S P ec [ al 
note of E Ouincv Smith ,K k e " Company, was the 

10th dav of moan 01 r ° ferrc<1 to : That on or about the 
York 1 V tlVi . o 0 • , ,V ’ tl,ere " lls tweived in the Citv of New 

Carnegie Trust Company New York Citv' \ T e ’ l a< V ll T sse(1 . to t,,e 

sand. Six Dollars and Eiglitv-eight Cent?'f$7 OOf g'sf Ve " T ' 

J* • S' T ulnc > bnnth, for which vou hold as collateral T T ..inn 

lotion* Si " <l , Sr .t C ' nl .^ ep,l,v Superintendent of Banks'onJanuary 
• 9 J 1 V."T° ,e ', he aa,<1 National City Bank st.ggestinc 7h a i f^r- 

finaneild'histitmhoi'in the Citv of New^ork '"7 ^ V.’ son .' e 
Special Deputy Superintendent of Banks slate-f Ik wo, dd’ 1 j » 6 1 filll! 

Smith ven- much and suggesting that said note be sent to 

2—2292a 
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some other Bank in Washington for collection. That on January 
11, 1911, the said Special Deputy Superintendent received another 
telephone message from the said National City Bank, again request¬ 
ing that the note l>e forwarded to the City of Washington for col¬ 
lection, and in response to stud telephone message, the said Special 
Deputy Superintendent informed said National City Bank that the 
note was payable in New York City and requesting that the draft in 
settlement of said balance due on said note be forwarded to New 
York City. That on or about January 14, 1911, there was received 
in New York City by the said Special Deputy Superintendent a letter 
addressed to the Carnegie Trust Company from E. Quincy Smith, 
dated January Id, 1911. written on paper of the National City Bank 
of Washington, I). C.. of which said Bank as well as the Union 
Savings Bank of Washington the said E. Quincy Smith is President, 
informing said Trust Company that he had called it up over the 
phone asking that his note, on which there was a balance due of 
Seven Thousand Dollars ($7,000) and interest, together with the 
collateral, should bo sent to W ashington to l>e delivered on the pay¬ 
ment of principal and interest, and that said Trust Company had 
informed them the note would be sent at once; and that relying upon 
said statement he had proceeded to dispose of the collateral, referred 
to, promising delivery thereof to the new purchasers the next day; 
and further informing said Trust Company that the situation was 
extremely embarrassing to him and threatened him with 
17 financial loss as he had acted in good faith, assuming that 
when the Trust Company became involved in difficulty his 
note. l>eing a demand note, would naturally be called at once; and 
that he had done everything ]H>ssible to facilitate quick payment, 
that the parties who had purchased the stock were urging delivery 
and that he. the said E. Quincy Smith, therefore requested that the 
Trust Company immediately send the note for collection with the 
collateral attached by Express C. O. D.. or through any Bank that it 
might select, and the payment would immediately l>e made upon the 
delivery of the stock. That in response to said letter and request of 
the said E. Quincy Smith, the said Special Deputy Superintendent 
of Banks, in charge of the Carnegie Trust Company, on January 14. 
1911, caused said note to he endorsed in the manner hereinbefore 
set forth and deposited the same with the Bankers Trust Company 
of New York, which said Trust Company thereafter forwarded said 
note to the undersigned garnishee for collection. 

4. Same answer as to No. 3. 

5. Same answer as to No. 3. 

ft. Same answer as to No. 3. 

7. Same answer as to No. 3. 

8. Same answer as to No. 3. 

NATIONAL SAVINGS AND TRUST COMPANY. 
By WM. D. HOOVER. President. 


Attest: 

[seal.1 CHARLES E. NYMAN. Secretary. 



bankers’ trust company et AL. 

18 S'll^-ribed and sworn to by William D. Hoover President 
97th ,1 ° , le , '^ a loIla Savings & Trust Company, before me this 
Company. 0 ' A D ’ 1911 - “ a " d for and^half of Sd 

f8EAL 1 CIIAS. C. LAMBORN. 

Nolan/ Public, J). (\ 

A newer* to the Interrogator* of the National Cit,, Bank Served on 
the Nat,anal Saving* & TrnM Co. Jamwrg 17. 1911 

Filed January 27, 1911. 

2.’ Yes’ in the sum of 97 01^’ a< °° U "' of s " id S,,lil1 ' "<>te. 

9. Yes’ i„ l e' ' of said Smith note. 

In connection with thef’’ °" amn, "t of said Smith note. 

nishee refers to i,.s answer ..'in^Togam^ No T 

above entitled cause on the 10th dav of .Tanuarv 191 l and li'f, r ,h ® 

By TRUST company, 

Attest: 

Tsf:.m..1 CHARLES E. NYMAN, Seeretarg. 

1,1 Subscribed and sworn to l»v Willi,,,., n ,, ^ 

27th dav oflntn ati rD Sa i9lTa* 'Xe'ine this 

Company. ' ' l> " WU ’ as and f or and on behalf of said 

r8EAL l CHAS. C. LAMBORN. 

Not( 11*11 Public , D. C. 

Pet,t, o„ of Banker* Trmt Con,pang, a Corporation. 

Filed February 1911. 


Pethioner res^.tfnnv shows unto the Court as follows: 

State of New York ' du . ,y under «•* laws of the 

of New York. State ld New YorT’and fifehis'^V ^ in Cit - V 

right in respect to the matters hereinafter refer^o ° W " 

tio'ner in the Ci?y fl oV Ne,v Yorfbv ,h jf ' ,eti - 

Deputv Sunerintendenf ,,f l?„^l... ,.r . 1 ' o,' , ' ^glssrt. Special 


and made payable in the ^of Z 
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Company, a corporation, in the sum of Nine Thousand Dollars 
($9,000), subject however to a payment credited on said note of Two 
Thousand Dollars ($2,000). made on May 4. 1910. together with 
forty shares of the stock of the Union Savings Hank of Wash- 
20 ington, D. C.. as collateral security for the payment of said 
note. That said note at the time of its delivery to this peti¬ 


tioner was endorsed as follows, to-wit: “Hay to the order of Bankers 
Trust Company. O. II. Cheney Superintendent of Hanks, in trust for 
Carnegie Trust Company*’, and was accepted and received by this 
petitioner for collection and credited on account of George W. Eg- 
bert. Special Deputy Superintendent, in charge of the Carnegie Trust 


Company. 

3. That thereafter, in the regular course of business, this |>eti- 
tioner forwarded said note, with the collateral consisting of forty 
shares of the stock of the Union Savings Hank to the National Sav¬ 
ings & Trust Company of Washington. D. C.. its correspondent in 
the District of Columbia, for collection on behalf of and for the 
credit of petitioner. 

4. This petitioner is informed and believes, and therefore avers, 
that said note with the collateral attached was duly received in the 
regular course of business bv the National Savings & 1 rust Com¬ 
pany on the Kith day of January. 1911. and that shortly after the re¬ 
ceipt of said note, with collateral, the said E. Quincy Smith was noti¬ 
fied by it and requested to pay the same. That in reply to said 
notification the said E. Quincy Smith informed the National Sav¬ 
ings & Trust Company that he would call later in the day and pay 
the same. That thereafter, at or about three forty-five (3:45) 
o’clock in the afternoon of January 10th. 1911. the said E. Quincy 

Smith called at the National Savings A: Trust Company and 
21 paid the balance due by him on said note of Seven Thousand 

Dollars ($7,000), with interest to said date, amounting to Fif- 
teen and Fifty-five Hundredths Dollars ($15.55), in settlement of 
said note, and received from the said National Savings <fc Trust Com¬ 
pany the said note and the collateral consisting of said forty (40) 
shares of the stock of the Union Savings Bank. 

5. This petitioner is further informed and believes and therefore 
avers that shortly after the payment of the sum of Seven Thou¬ 
sand. Fifteen and Fifty-five Hundredths Dollars ($7,015.55) by the 
said E. Quincy Smith, in settlement of the said note, the said Na¬ 
tional Savings & Trust Company drew a draft in favor of petitioner 
on the Chase National Bank of New York, in settlement of the 
amount of said collection, but before the said draft could be for¬ 
warded to this petitioner a writ of attachment was issued out of this 
Honorable Court, before judgment, in the above entitled cause, 
whereby the funds of this petitioner in the hands of the National 
Savings & Trust Company were garnisheed for the payment of an 
alleged indebtedness of Three Thousand. Eight Hundred, Three 
and Ninety-three Hundredths Dollars ($3,803.93), with interest 
from January 1. 1911. and the further sum of Fifty Dollars ($50) 
for costs and charges which might accrue in connection with the 
issuing of said writ of attachment and garnishment, due by the Car- 
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"!m »ISJ 1 , riir r,,, T , .! y ' “ ,T r,M,ra,i "V " f the Citv of Xew York, to the 
•u v 1011 ii i I t , he san ' e t() ’ wit ’ the lHth (lav of Jaiui- 

' ' ' , '!'v *! ,<n, f ,he • ! "" le lu, " r . tliere was also served 

.» “i V. h f S '" d Na "V "" 1 Si,v '"»* * Trust Company another wr 
of attachment and garnishment, sued out of tliis Honorable 

Savin.^llmk^f’ in the ,ni, " er ,,f ,lle «»'» «»>e Union 

T * 7, ^ " Washington. a corpora (ion. against the Carnetn'e 

,1 'V V'" 1 11 corporation, lieing At Law No. 53.232 wherein 

In funds of this petitioner m the hands of the National Savings A- 

riis Company were attached and garnisheed for the payment of 

an alleged indebtedness of Four Thousand One Hundred* vlnLv 

fZntmmn rSl Hm u U ,,,I,S '’""iT <* 4 ’194.85). whh 'in,ores; 

* '"**> «nid the sum of One Hundred Hollars f$100\ 

or costs and charges which might accrue in connei th,!, with the !li , 
attachment proceedings, due by the said Carnegie Trust Company 
a corrs.ration of the City of New York, to the said Union Saving 

Tl n f "'ft"! he ■" die last above mentioned «„» 

1 hat thereafter, to w,t. on the 17.1, dav of Januan 1911 the 

Hank .tf U'.,s " S ils ." eI1 ,»" the plaintiff, the Union Savings 

Of this Honorable Court further attac hments in respect lo the sa d 
Trust Company!* rcs '' ectWe against the said Carnegie 

,JLt ""Tn f " r " ,Pr sl " ,ws unto " ,e Court and avers that the Car- 

i1«vp , ,' ! cl ?°' npanv - n corporation, the defendant named in the 
alH.ce entitled cause, on or about the 7th dav of January lf)l Z 

l tti, P .p"- < ""“i 1 !' an ""^fc condition and was involved in financial 
file d„es. and by reason thereof.O. H.Chenev, as Superiluende H o 
the banking Department of the State of New York, actim. under 
authority of section 19 of the Banking Laws of the said State 
of New York, took charge of the Carnegie Trust Company for 
the purpose of liquidating the affairs of said Trust Comnanv 
and designated and appointed George W. Egbert as Special Deputy 
• upeun endent in charge of the Carnegie Trust Company wi n 
near and ever since has been in charge of the same ' " ’ 

I ha. among the assets of said Trust Company which the said special 

S n'cd "ZT"'' r U 0eOr? ° W - upon taking! 

ses mn of -aid Trust Company, was the said note of E Ouincv Smith 

above referred to. the payment of whic h was eollateraled by the s d 

KS “vis;,-*< S &S 

c. Petitioner is informed and believes and therefore avers that on 

“ w K r? Jl d!, V ,f Jt,nuarv - 191 « letter was reTeiv^ bv 
George A\. Egbert, the said Special Deputy Superintendent iii 
cliaige of Carnegie Trust Company, signed bv Robert A Cissel 
Assistant Cashier of the National City Bank of Washington dated 

York New Y* 7' I" ,,re T' ,0 C' lr negie Trust Companv of New 

stdd^ NaLal Cht* ha { hod »*en deposi'ted with the 
e..u ™ lonal \'t' Bank of Washington, the sum of Seven Thou¬ 
sand. Six and Eighty-one Hundredths Dollars (!f7,006 81) to nay 
principal and interest of demand collateral note held by the Carafe 
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Trust Company, made by E. Quincy Smith, and for which said Car¬ 
negie Trust Company held as collateral Union Savings Bank stock, 
and requesting the said Trust Company to forward at once the note 
and collateral. 

In reply to said letter the said George \V. Egbert. S|»ecial Deputy 
Superintendent, in charge of Carnegie Trust Company, on January 
10th. 1911, suggested that the National City Bank forward 
21 a draft to take up the loan of said E. Quincy Smith to some 
financial institution in the City of New York, to which he 
would be willing to turn over the collateral u|>on the payment of the 
loan and interest, provided Mr. Smith was not further indebted to the 
said Carnegie Trust Company. 

That on January 10th. 1911. the said (leorge W. Egbert had a 
telephone message from some one in the National City Bank of Wash¬ 
ington requesting him to send the said note of E. Quincy Smith to 
Washington for collection, stating that it was inconveniencing Mr. 
Smith very much and suggesting that it be sent to some other bank. 
On January 11, 1911, the said George W. Egliert had a telephone 
message from the National City Bank of Washington, requesting the 
forwarding of said note, whereupon the said George W. Egbert in¬ 
formed the said National City Bank of Washington that the note was 
payable in the City of New York, and instructed the said Bank to 
forward the money to some financial institution in the Citv of New 
York, where the note with collateral would he presented for payment. 

That on or about January 14. 1911, there was received in the City 
of New York by the said George W. Egliert. Special Deputy Superin¬ 
tendent of Banking, a letter from the said E. Quincy Smith, dated 
January 13. 1911. addressed to the Carnegie Trust Company, New 
York City, written on paj»er of the plaintiff herein, the National City 
Bank, of which said Bank, as well as the Union Savings Bank of 
Washington, the plaintiff in suit at Law No. 53.232 al>ove referred 
to. the said E. Quincy Smith is President, said letter l»eing in the 
words and figures as follows: 

25 Washington. January 13. 1911. 

The Carnegie Trust Company, New York City, N. Y. 

Gentlemen: You will remember that on the dav after the New 
York Department took charge of the Carnegie, we called you up over 
the phone asking that my note, on which there is due a balance of 
$7,000. and interest, together with the collateral, should be sent here 
to Washington to be delivered on payment of principal and interest. 
W- were told over tbe ’phone that the note would be sent at once. 
Therefore, relying upon that statement, I proceeded at once to dis¬ 
pose of the collateral referred to promising delivery to the new pur¬ 
chasers the next day. 

We were therefore much surprised, in view of the promise, afore¬ 
said, to be informed several days later that there would he any delay 
or any question about the forwarding of the collateral and note. 
I nder the circumstances the situation is extremely embarrassing to 
me and threatens financial loss because T acted in good faith, assum- 
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iJefn'ffB 1 \ vl,en >; our ‘•° n »P a |»y involved in difficulty niv note 

^r 1 ? 

ljave purchased this stock are urging deliVen at III ^ 1 ?u Wh ° 

o'd tr ,f r ooll r r 7 

iXr,,rs e 3S:. 1 5S 

I""* 11 ' 1 '”"";?'ih'ere Will'S"* 
Very truly yours, * • * 

(S,gned) K. QUINCY SMITH, 

on January hlthf iSl^pHed 3 lo«S h ^ <}e ° rRe W K « ber ‘> 

E. Quincy Smith, Esq., c/o Nati.. City Bani^^D C 

SlK: Replying to yours of the 13th instant, I beg to sav that 
"line there was some misunderstanding: regarding m ,r i~, i ^ Ulat 

T£ZSTZ£ ^jgL* * 

:\ <)U1 110 e for #9,000.00 dated March 12th, 1007 upon which 
there was a payment of $2,000 00 Mav 4th ion? i / 1 

lateral tl.ereto fony'lIO»' b"^' nf'T Hank ^’^l and coil 
ington D C y * “ reSof the Unlon ^ings Bank of Wash- 

'' 1 " 101,1 » *t015.55, 

CSiw«l( •• ’ (iEOROE W. EUBERT, 

Special Deputy S’p’t of Banks, in 
Charge of Carnegie Trust Co. 

said GWe 0 \V fXn’T'' “, d '* liCTW «>d therefore avers that the 

aSaawtq 

note of the said K. Quincy Smith to be e.uW,) ^ i the SM,d 
hereinbefore set forth to this netiiin..^ , , ,rse< J n *he manner as 

llic ..“R-* 1 * 

thereafter, in the regular couinp of i m i.v^.. J 10n ’ ‘j 1 ’petitioner 
the collateral attached to the National SavingT^T^ n ° t€ with 
Washington as hereinbefore set forth & TrUSt Com P^y of 

9* I etitioner is informed and believes ‘inrl 

the Hanking Department to take charge of banks and ^'" tende,,t , of 
whenever it shall appear to the said SuperintendenTffiaT^^ 
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tion or individual banker is conducting its business in an unsafe 
manner; and that when said Su|>erintendent of the Banking Depart¬ 
ment takes charge of any such banks or trust companies the 
27 property and assets belonging to any such banks and trust 
companies, by virtue of said laws, passes into the possession 
and control of the said Su]>erintendent of the Banking Department, 
or to his specially designated and appointed Deputy Superintendents 
for the purposes provided by the said laws. 1 bat therefore, and in 
view of the foregoing petitioner avers that from and after the taking 
possession of said Carnegie Trust Company bv the slid Su|>erinteiul- 
ent of the Banking Department of the State of New ^ ork the title to 
its property and assets, and particularly as to the note ol said E. 
Quincy Smith, with collateral attached, above referred to, passed into 
and liecame vested in the said Superintendent of the Banking Depart¬ 
ment. or to the Special Deputy Superintendent, George W. Egbert, 
designated and appointed by him. and that the ( arnegie 1 rust ( mo- 
pa nv thereafter had no interest or title to said property and note 
which could be attached by the creditors of said Carnegie Trust Com- 
pany. 

The premises considered, petitioner prays that the Honorable Court 
will pass an order discharging the funds and property garnisheed by 
the plaintiff in this cause in the hands of the said National Savings 
& Trust Company, and commanding and directing the said National 
Sa\ ings Trust Company to pay over the same to this petitioner. 

BANKERS’ TRUST COMPANY, 

By BENJ. STRONG, Jr., 

Vice-President. 

BERRY MINOR, 

Att’ys for Petitioner. 


*2<s City ok New York, 

State of New 1 ork, 

Before me, a Notary Public in and for the City and State of New I 
York, personally appeared Benj. Strong, Jr. the Vice President of 
the Bankers’ Trust Company, who being by me duly sworn accord¬ 
ing to law upon oath deposes and says that he is the A ice President 
of "the Bankers’ Trust Company of the City of New York, that he has 
read the foregoing petition by said Bankers’ Trust Company sub¬ 
scribed and knows the contents thereof, that the matters and things 
staled upon his j>ersonal knowledge are true and those things stated ! 
upon information and belief, he believes to be true. 

BENJ. STRONG, Jr. 


Subscribed and sworn to before me this first dav of February, 
A. D. 1011. 

THOMAS G. SIMPSON, [seal.1 
Notary Public, New York County. 
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No. 4579. 

State of New York, 

County of New York, xs: 

(..re whom (lie annexed deposition was taken, was aul e time 

‘ ", !“K"Jf the *'T,’ a NoUir .'- of New- Yo^k dwelliT 

administer (taths'tolie7i-ed' in* unv'o' 1 't'" 1 ' s " 01 '"’ alui authorized to 
oral nut-noses hi • C ° 1 "' 1SU<I «»d for gen- 

LsKAL,J VVM. F. SCHNEIDER, Clerk. 

(Endorsed.) 

1-eave to Hie hereby granted this 6th day of February 1911. 

THOS. 11. ANDERSON, Justice. 

Opinion. 

6 

Filed March 11, 191 1 . 

Law. No. 53233. 

National City Bank of Wash. 

VS 

Carnegie Trust Co. 

Attachments before inde-mput i r .i 

xirtfitt it co. 1 tzJiA! z S 

$ 2000 )' midetv one F^t?''''^wfSSoftft'SdU of 

Carnegie Tntsl Co * S "" th to the ®«br of tl,o 

a - * . . 

;. . '» n* wcrs yftss,; 

i (1) That on Jan. 7, 1911 the Onrupmo t»m, * n v 

»n unsafe condition and involved i^finlm^l^li'ffiiT 16 and ] "; H -- t 
reason thereof the Superintendent of the r.„ , ffieill| ies. and by 

State of New York, aitit.g mlder^ition ^9 ^« ° f ‘ he 

the State, took charge of the Carnegie Trust Co fo/the'" R 7 ' mVS 

3 _2292a L/ °* tor t,)e purpo^ of 


18 


NATIONAL CITY HANK <>K WASHINGTON VS. 


liquidating its affairs, and designated and appointed George \\. 
Egbert as Special Deputy Superintendent in charge of said Trust 
Co., who is now and ever since has been in charge of the same. 

(2) That among the assets of said Trust Co. which said Special 
Deputy Superintendent Egbert found upon taking possession was 

the aforesaid note of E. Quincy Smith; 

(.*{) That on .Ian. 14. DU 1, slid Social Deputy Supt. Egliert 
deposited said note with the petitioner Bankers 1 rust Co., tor col¬ 
lection. said note living endorse* 1 as follows: 

••pay to the order of Bankers Trust Company, 0. 11. 
perintendent of Banks, in trust for Carnegie Trust Company.’* 

(4) That thereafter, in the regular course of business, petitioner 
forwarded said note to the National Savings & Trust Co. of 
:>1 Washington. 1). C.. its correspondent in the District of Co¬ 
lumbia. for collection, and the same was received by said 
Savings A: Trust Co. on .Ian. 16, 1911, and on the same day said E. 
Quincy Smith paid $701.*>.15 in full settlement of the note and in¬ 
terest. and the note was surrendered to him by said Savings A; Trust 


V/v/ • 

(.">) Tin* petition al>o alleges that said note was sent on to Wash¬ 
ington for collection in re>ponse to urgent requests of said E. Quinc\ 
Smith (notwithstanding said note was on its face payable in New 
York), and further alleges that slid E. Quincy Smith is President 
of both of the plaintiff Banks. National City Bank and Union 
Savings Bank. But it is. of course, immaterial to the question before 
the Court what did or did not induce the Special Deputy Supt. or the 
Bankers Trust Co. to send the note on to W ashington. 

The sole question before the Court is whether the note and its 
proceeds constituted assets or credits in the hands of the National 
Savings A: Trust Co. belonging to the Carnegie Trust Co. If so, the 
attachments must Ik* sustained. II not. the prayer of this petition 
must be granted. Said petition is filed and this hearing thereon is 
had. pursuant to Section 462 of the Code. 

It is to lie observed that the note here in question passed into 
the actual custody and possession of the Special Deputy Supt. upon 
his appointment. It is also to be observed that Section 19 of the 
Banking Laws of New York provide: 

**On taking possession of the property and business of any 
;*•> <uch corporation or individual banker the superintendent 
shall forthwith give notice of such fact to any and all banks, 
trust companies, associations and individuals, holding or in posses¬ 
sion of any assets of such corporation or individual banker. No bank, 
( rils t company, association or individual knowing of such taking 
possession by the superintendent, or notified as aforesaid, shall have 
a lien or charge for any payment, advance or clearance thereafter 
made, or liability thereafter incurred against any of the assets of the 
corporation or individual banker of whose property and business the 
superintendent shall have taken possession as aforesaid. * * * 

Upon taking possession of the property and business of such corpo¬ 
ration or individual banker the superintendent is authorized to collect 
moneys due to such corporation or individual banker, and do such 
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other not* as are necessary to conserve its assets and business .,.,<1 
Sh " ' < mMee<1 . «' liqt' <1«te the affair, thereof a, hereinafter provided ’’ 

Vw York ' r C T: rt tha, > i" «*f the* provisions' ofdie 

f ork -Salute, all rights in and to the collection of this note of 

K. Quincy Smith to the order of the Carnegie Trust Co. passed to the 

f< iTdie^ i'.'i- ° nl t” ''''Puty apiK.inted hv him, and that tlicre- 

fotc the proceeds derived from said note ... be considered • s 

MiriV "Th^ rh G T?H 1 ; n,St ?'■ 'o attachment in 

i> i. 11 , , ,u Principle laid down bv the Court of VnnciU in 

Purcell v Jenkins 29 App. I). C. 209. that the C,mils !,f ,h£‘uri" 
Sr?" 1 ' ,I|, ." n (, ! e principle of conietv, recognize and protect the 
? i, i “ m '° ,Ve . r ' ,ro ' ,er, - v or assets brougdit hv I,in to t ! 

District as against attachments at the instance of a .io.nestic -red t r 

.... *' e o" "or, is plainly applicable to the present case Were 

the rule otherwise, a reviver or statutory trustee would £ 

propertf to f 1 is e, eo a , rr d" Se<1 T, '!*“ nt '»* «lut^, ami tlto 

V . (ustodv could !*> taken away from him in everv 

.] uisdiction into which he might happen to take the <ame for the 

purpose of disposing °f ,h e same or collecting u ,*m it ' " ,e 

::: 

the payment of the same to petitioner. ' ’ d,Pert "« 

THOS. II. ANDERSON. 

Supreme Court of the District of Columbia. 

. Friday. March 10. 1911. 

presiding, rC ' S,, " ,e,l ,mrS " ant to ^'rninent, Mr. Justice Anderson 

* . * * * * * 

l pon consideration of the netition nf Tli« i> . i ™ 

l-any. Intervenor. filed herein on the <lth .lavFebnnn 1911 d'' 
writs of idtaehment^rved'on'it bv't'h'f,! 

r ctrlUp 

8Etar :r = SsiK 

Memorandum. 

March 20, 1910,-Siipersedeas bond approved and filed. 
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Appellant'x I)exiy nation of Record on Appeal. 


Filed April 13, 1911. 


To John R. Voting. Clerk. 

I>kak Sir: In the matter of the appeal of the plaintiff in the above 
entitled suit, from the judgment therein on March 3rd, 1911. 
the appellant designate.' the following papers and proceedings as the 
record on appeal: 

I. The declaration, particulars of demand, and supporting alli- 
davits. 

*2. Memo, of attachment hond. 

3. Writ of attachment and garnishment issued January 1 *>th. 

1911. 

3o 4. Writ of attachment and garnishment issued January 

17th. 1911. 

o. Return on attachment, attached credits in hands of National 
Savings iV Tru-t Company January 17th. 1911. 

f>. Return on attachment, attached credits in the hands of Na¬ 
tional Savings <S: Trust Company January 17th, 1911. 

7. Answers of National Saving- A: Trust Company, garnishee, to 
both of said writs. 

S. Intervening petition of Bankers Trust Company. 

9. Copy of opinion of the court and the judgment. 

10. Notice of anpeal in open court. 

II. Memo, of supersedeas hond approved and filed. 

12 Coin* of this designation. 

WILTON J. LAMBERT. 

Attorney for Plaintiff. Appellant. 

Washington. P. C.. April nth. 1911. 

Messrs. Berry A* Minor. Attorneys for Bankers Trust Company. 

(iFntlkmkn: Take notice that T have this day filed with the 
Clerk of the Supreme Court of the District of Columbia the fore¬ 
going designation in the above entitled cause. 

WILTON J. LAMBERT. 
Attorney for Plaintiff. Appellant. 

3<> Service of copy of the aforegoing acknowledged this 13th 

dav of April. A. P. 1911. 

BERRY & MINOR. 
Attorney* for Ptanker* Tru*t Co. 


I 

II 
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Supreme Court of the District of Columbia. 

I xi ted States of America, 

District of Columbia, xx: 

CoL! fit! ]KMviir'.crlifv r S,oV!!,v f" 1 ,,,emc Co " rt °, f " ,c nis 'rict of 
•*.. , \ (en,I > forpjroiujr pa^es numbered from 1 m 

^' 7 ,!::'! ^n '<'ivt ?* 

»;ir i rpi • J*‘ n ^ ^ ^ iishiniiton. a corporation et al ire P|..in 

In testimony whereof. I hereunto subserihe lnv mmie . lttiv 

rilv ,,f Wi,shinjf,on - »■ 

|Senl Supreme Court of the Di.-triet „f Columhin. | 

•JOIIX R. YOUNG, cirri.-. 

... nw >£r s itsr 
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OF THE DISTRICT OF COLUMBIA. 

October Term, 1911. 


NATIONAL CITY BANK OF WASHINGTON, A COR 

PORATION, APPELLANT, 


BANKERS’ TRUST COMPANY, A uutvr' 
INTERVENING CLAIMANT, AND C 
TRUST COMPANY, A CORPORATION 


WILTON J. LAMBERT, 
RUDOLPH H. YEATMAN, 

Attorneyt for Appellant 




3n % fllnurt of Appals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1911. 


No. 2292. 


NATIONAL CITY BANK OF WASHINGTON, A COR¬ 
PORATION, APPELLANT, 


BANKERS’ TRUST COMPANY, A CORPORATION 
INTERVENING CLAIMANT, AND CARNEGIE 
TRUST COMPANY, A CORPORATION. 


brief of appellant. 


This is an appeal of the National City Bank of Wash¬ 
ington, plaintiff below, from an order of court quashing 
a writ of attachment before judgment issued herein. 

Statement of Case. 

On January 16, 1911. the appellant, hereinafter re¬ 
ferred to as plaintiff, instituted a suit at law against the 
Carnegie Trust Company, a nonresident corporation to 
recover the sum of $3,803.93, on account of funds de¬ 
posited by it with the Carnegie Trust Company, payment 
of which had been withheld (Rec., pp. 1, 2). Upon the 
ground of nonresidency, an attachment before judgment 
was issued against any money, goods, chattels, or credits 
of the Carnegie Company in the District of Columbia 

(B64—1 9 
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and the attachment, with interrogatories, was served 
upon the National Savings and Trust Company, gar¬ 
nishee. In effect, the questions propounded inquired of 
the garnishee whether or not it was indebted to or had 
in its possession any goods, chattels, or credits of or 
belonging to the Carnegie Trust Company, G. W. Egbert, 
Special Deputy Superintendent of Banks of the City of 
New York in charge of the Carnegie Trust Company, the 
Superintendent of Banks of the City of New York in 
charge of the Carnegie Trust Company, any Special 
Deputy Superintendent of Banks of the City of New 
York in charge of the Carnegie Trust Company, or the 
Bankers’ Trust Company of New York, or whether it 
was indebted to the Bankers’ Trust Company of New 
York by reason of the collection of $7,000 with interest 
on account of a collateral note executed by one Smith, 
payable to the order of the Carnegie Trust Company 
(Rec., pp. 5, 7, 8). 

Answering these interrogatories, the National Savings 
and Trust Company stated that it was not indebted nor 
did it have in its possession any goods, chattels, or 
credits of the Carnegie Trust Company; that it was not 
indebted to G. W. Egbert, Special Deputy Superintendent 
of Banks in the city of New York in charge of the 
Carnegie Trust Company, but at the time of the service 
on it of the writ of attachment in this case, it had in its 
possession in favor of the Bankers’ Trust Company of 
New York $7,015.55, received from one Smith in settle¬ 
ment of a balance due by him on his promissory note 
payable in the city of New York to the Carnegie Trust 
Company, on which note was endorsed "Pay to the order 
of Bankers’ Trust Company,0. H. Cheney, Superintendent 
of Banks, in trust for Carnegie Trust Company,” which 
note, together with its collateral, was received from the 
Bankers’ Trust Company by it for collection; that on 
receipt of said note, the said Smith called and paid the 
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amount due thereon, whereupon the collateral was 
delivered to him, and thereafter and before it could re¬ 
mit the collection the garnishment in this case was 
served. 

The garnishee further answered, on information and 
belief, that on January 7, 1911, under and by virtue of 
section 19 of the banking laws of the State of New York 
the Superintendent of Banks took charge of the Carnegie’ 
Trust Company for the purpose of liquidating its assets 
and appointed George W. Egbert Special Deputy Super¬ 
intendent to take charge of said trust company; that 
the note of said Smith was an asset of said trust com¬ 
pany, and that on January 14, 1911, Egbert caused the 
note to be endorsed as hereinbefore set forth and de¬ 
posited same with the Bankers’ Trust Company of New 

York, which trust company forwarded it to garnishee for 
collection (Rec., pp. 8, 9, 10). 

On February 6, 1911, the appellee, Bankers’ Trust 
Company, a corporation, filed its intervening petition 
setting lorth the facts substantially as set forth in the 
answer of the garnishee to the interrogatories as herein 
given and prayed that the court pass an order discharg¬ 
ing the funds and property garnisheed by plaintiff in 
the hands of the National Savings and Trust Company 
(Rec., pp. 11 et seq ). 

There was no appearance by the Carnegie Trust Com¬ 
pany. 

After a hearing upon the petition of the Bankers’ 
Trust Company, intervenor, and the answers of the 
National Savings and Trust Company, the court passed 
an order quashing the writs of attachment and garnish¬ 
ment and directing the National Savings and Trust Com¬ 
pany to pay over the fund to the Bankers’ Trust 

Company, from which order this appeal is .prosecuted 
(Rec., p. 19). 
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ARGUMENT. 

The first question presented by this appeal is whether 
or not the funds so attached are funds of the defendant, 
the Carnegie Trust Company, subject to attachment, it 
being conceded that the nonresidency of the latter com¬ 
pany is a sufficient ground otherwise to justify this at¬ 
tachment before judgment. In substance, it is claimed 
by the intervenor, the Bankers’ Trust Company ol New 
York, that the attachment ought not to stand as the 
funds attached belong to the Superintendent of Banks of 
the city of New York, because of section It) of the bank¬ 
ing laws of the State of New York which provides: 

“On taking possession of the property and 
business of any such corporation or individual 
banker the superintendent shall forthwith give 
notice of such fact to any and all banks, trust 
companies, associations and individuals, holding 
or in possession of any assets of such corporation 
or individual banker. No bank, trust company, 
association or individual knowing of such taking 
possession bv the superintendent, or notified as 
aforesaid, shall have a lien or charge for any pay¬ 
ment, advance or clearance thereafter made, or 
liability thereafter incurred against any of the 
assets of the corporation or individual of whose 
property and business the superintendent shall 
have taken possession as aforesaid. . . . 

“Upon taking possession of the property and 
business of such corporation or individual banker 
the superintendent is authorized to collect moneys 
due to such corporation or individual banker, and 
do such other acts as are necessary to conserve its 
assets and business, and shall proceed to liquidate 
the affairs thereof as hereinafter provided.’’ 


It is the contention of the plaintiff that, being a 
domestic creditor and finding assets of the Carnegie 
Trust Company in the District of Columbia, its claims 


should be paid and the fund not turned over to a repre¬ 
sentative in a foreign jurisdiction for distribution 
amongst creditors in that jurisdiction. 

Defendants rely upon the case of Jenkins vs. Purcell 
29 App. D. C., 209. 

In that case it appears that a receiver appointed by 
the Virginia court had taken possession of certain cattle 
found in the State of Virginia; he agreed to sell the 
cattle to a purchaser in the District of Columbia, and in 
pursuance of that agreement sent the cattle there where 
they were received by the purchaser and the proceeds of 
the sale attached. This court held that the receiver by 
virtue of his appointment and the taking of possession 
of the property in the State of Virginia acquired a pos¬ 
sessory title to tlie property, which followed the prop¬ 
erty into the District ol Columbia rendering it immune 
from attachment, distinguishing that case from one 
where a foreign receiver goes into another jurisdiction 
and attempts to claim property located there to the 
prejudice of local creditors. 

The last mentioned case differs from the case at bar in 
se\ eral important particulars. In the first place, it is to be 
noticed that the receiver had not parted with his posses¬ 
sory title when the chattels were sent into the District 
of Columbia, whereas in the present case, the Superin¬ 
tendent of Banks had parted with his possessory title, 
if it could be said under the New York statutes that he 
had such a title, to the note for which the money was 
paid, as that note was endorsed to the Bankers’ Trust 
Company and that company became the intervening 
petitioner. As between that company and the plaintiff, 
therefore, the right of plaintiff to an attachment lien is 
necessarily prior. True it is that the Bankers’ Trust 
Company in turn agreed to remit the proceeds of this 
note to the Superintendent of Banks, yet the fact re¬ 
mains that the Superintendent of Banks parted with his 
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possessory title to the note and the note came into this 
jurisdiction in the possession of a third party with a 
possessory title. 

Again, it is to be noticed that in the Purcell case and 
in the cases cited therein the subject-matter ot the suits 
was chattels rather than choses as an action. The only 
title that the Superintendent of Banks had, if he had any 
at all, was a possessory title to the promissory note. It 
may be argued that he had a right to collect the debts 
due to the Carnegie Trust Company. The maker of this 
note was a resident of Washington, D. C., and domiciled 
there; while the note was payable in New York, yet if 
the loan had called, in order to enforce its collection 
against him personally, it would have been necessary to 
institute proceedings in the District of Columbia, and 
this the Superintendent of Banks could not do in his own 
name as necessarily what he would collect would be 
funds realized in the District of Columbia, and the case 
w'ould come within the reasoning of Mr. Justice Day in 
Great Western Min. & Manfg. Company vs. Harris, 198 
U. S., 561, where he says: 

“The ground of this conclusion is that every 
jurisdiction in which it is sought by means of a 
receiver to subject property to the control of the 
court has the right and power to determine for 
itself who the receiver shall be, and to make such 
distribution of the funds realized within its own 
jurisdiction as will protect the rights of local 
parties interested therein, and not permit a for¬ 
eign court to prejudice the rights of local credit¬ 
ors by removing assets from the local jurisdiction 
without an order of the court, or its approval as 
to the officer who shall act in the holding and 
distribution of the property recovered.” 

When the money was collected from Smith, to whom 
was it to be remitted? The answer of the garnishee to 
the interrogatories, and the petition of the Bankers’ 
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Trust Company states that this money was to be re¬ 
mitted to the latter. Therefore, it follows that the posses¬ 
sory title of this note when it came into the District of 
Columbia whs fixed in the Bankers’ Trust Company and 
not in the Superintendent of Banks. 

The Bankers’ Trust Company stating that the pro¬ 
ceeds belong to the Carnegie Trust Company temporarily 
in the possession and under the control of the Superin¬ 
tendent of Banks, it follows that the attachment 
when levied against these funds as the funds of the 
Carnegie Trust Company was properly had. 

If appellees’ contention be true, namely, that the title 
and right to this property remained in the Superintend¬ 
ent of Banks of the city of New York, and could not be 
disturbed, it follows that the Bankers’ Trust Company 
has no standing in this cause, as the proper party to in¬ 
tervene would be the Superintendent of Banks. If it is 
insisted that that company was acting on behalf of the 
Superintendent of Banks, it would then be acting as his 
agent, and w T e know of no principle of agency which 
would justify the institution of legal proceedings by an 
agent to recover that which belongs to a disclosed 
principal. 

It is therefore respectfully submitted that the court 
below erred in quashing the attachment in this case, and 
for the reasons herein given its judgment should be 
reversed. 

WILTON J. LAMBERT, 
RUDOLPH H. YEATMAN, 

Attorneys for Appellant 
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Statement of Case. 

This is an appeal from ah order of the Supreme Court of 
the District of Columbia quashing a writ of attachment. 

On or about the 7th day of January, 1911, the Carnegio 
Trust Co. of New York city, being in an unsafe condition 











and involved in financial difficulties, was by reason thereof 
taken charge and possession of by O. H. Cheney, Superin¬ 
tendent of the Banking Department of the State of New 
York, who designated and appointed Geo. W. Egbert as 
special deputy superintendent in charge thereof, for the 
purpose of liquidating its affairs. 

Among the assets which were found and taken possession 
of by the said special deputy superintendent was a certain 
promissory note, dated March 12, 1907, signed by E. Quincy 
Smith as maker thereof, and made payable in the city of 
New York on demand to the Carnegie Trust Co., in the sum 
of $9,000, subject to a payment of $2,000 made on May 4, 
1910, and 40 shares of the capital stock of the Union Savings 
Bank of Washington, D. C., deposited as collateral security 
for the payment of said note. 

On January 10, 1911, said Geo. W. Egbert received in 
the city of New York a letter signed by Robert A. Cissel, as¬ 
sistant cashier of the National City Bank of Washington, 
dated January 7, 1911, and addressed to the Carnegie Trust 
Co. of New York, stating that $7,006.81 had been deposited 
in said National City Bank to pay principal and interest of 
demand collateral note held by the Carnegie Trust Co., made 
by E. Quincy Smith, and requesting that the note be for¬ 
warded at once. In reply to this letter Geo. W. Egbert, 
special deputy superintendent in charge of the Carnegie 
Trust Co., suggested that a draft to take up the loan of E. 
Quincy Smith be forwarded to some financial institution in 
New York city, to which he would be willing to turn over 
the collateral upon the payment of the loan and interest, 
provided Smith was not further indebted to the Carnegie 
Trust Company. On January 10, 1911, some one in the 
National City Bank of Washington telephoned to Egbert 
requesting him to send the note of E. Quincy Smith to 
Washington for collection, stating that it was inconven¬ 
iencing Mr Smith very much, and suggesting that it be sent 
to some other bank. On January 11, 1911, Egbert had a 
telephone message from the National City Bank of Wash- 




I"!?, th ® Warding of the note, to which 

tofd II rCP t Ied th , a ‘, the "° te was P a >’ ab,e in New York and 
Id them to send the money there, where the note and col¬ 
lateral would be presented for payment. 

1 iP' 1 , JanU l ry was received by Egbert a 

letter from E. Quincy Smith, dated January 13^ 1911 ad- 

< ressed to the Carnegie Trust Co. of New York, written on 

ae ' e ,r -° f * e National Ci ‘y Bank > of which bank as well 

stetW thatV ng l Bank ’ E ' QuinCy Smith is P rcs * f lent, 
stating that he was being very much embarrassed bv the 

failure to forward the note and collateral, and threatened 

with financial loss by reason of his inability to deliver the 

. oc - w lch he had sold, and urging and requesting the 

Srf . w y u" Perintendent to forward said no ‘« and col- 
lateral to XVashmgton, in order that he might pay the in¬ 
debtedness due thereon. ' 

Thereafter, on January 14, 1911, in compliance with the 
quest of the said E. Quincy Smith said Geo. W. Egbert 
jipecial deputy superintendent of banks, caused said note to 
be endorsed by the superintendent of banks as follows: “Pa v 
o le order of the Bankers’ Trust Companv, O. H. Chenev 
superintendent of banks, i„ trust for Carnegie Trust Co 
and deposited same with the Bankers’ Trust Co., the inter¬ 
vening petitioner, for collection and credit to the account of 

eo. . Egbert, special deputy superintendent, in charge of 
Carnegie Trust Co. b 

, ?? 1C "°‘f’ w j* the bilateral, was forwarded by appellant 
to the National Savings & Trust Co. of Washington, D C 

its correspondent in the District of Columbia, for collection 
on behalf of and for the credit of the intervening petitioner. 

" r the recei P t of note and collateral, on the 16th dav 
° fda " Ualy ’ 1 ? 11 » said National Savings & Trust Co. notified 
!f* d , 7 f lnlth and ^quested him to pay the same. About 
3A5 odoclc m the afternoon of the same day Smith paid 
the balance of $7,000 due on the note and interest to date 
amounting to $15.55, and received the note and collateral.’ 
Cpon receipt of the $7,015.55 paid by Smith the National 
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Savings & Trust Co. drew a draft in favor of the intervening 
petitioner, the Bankers’ Trust Co. of New York, on the Chase 
National Bank of New York, in settlement of the amount of 
the collection, but before the draft could be forwarded to 
New York a writ of attachment was sued out of the Supreme 
Court of the District of Columbia, Law No. 53232, before 
judgment, whereby the funds of the intervening petitioner 
in the hands of the National Savings & Trust Co. were gar¬ 
nisheed for the payment of an alleged indebtedness of 
$4,194.85, with interest from January 1, 1911, and the fur¬ 
ther sum of $100.00 for costs in connection with the writ of 
attachment, due by the said Carnegie Trust Co. to the Union 
Savings Bank of Washington; also on the same day and about 
the same hour there was served on the National Savings & 
Trust Co. another writ of attachment before judgment, in 
the matter of the suit of the National City Bank of Washing¬ 
ton against the Carnegie Trust Co., a corporation, at Law, 
No. 53233, whereby the funds of the intervening petitioner 
in the hands of the National Savings & Trust Co. were at¬ 
tached and garnisheed for the payment of an alleged in¬ 
debtedness of $3,803.85, with interest from January 1, 1911, 
and the additional sum of $50 for costs due by said Carnegie 
Trust Company to the National City Bank of Washington, 
plaintiff in the last above named suit. And thereafter, on 
the 17th day of January, 1911, further attachments were 
sued out in respect of the funds in question by the Union 
Savings Bank and the National City Bank on account of 
their respective claims against the Carnegie Trust Co. 












argument. 

While it is conceded by tho appellant that, under the bank¬ 
ing laws of the State of New York, the superintendent of the 
bank,ng department or his deputy in charge of the Carnegie 

aHhouSTOT 5 "’ 19 y VlrtUe ° f his offico a forei gn receiver, 
although not eo nomme, yet appellant denies to such re- 

ZT fu age , n< ? ‘ he rfght to brin K into this jurisdiction 
. .'Ct.s whid) passed into his custody and control in the juri°- 

dic ion of the State appointing him, for the purpose of con- 
\erting the same into cash. 

ofTh.T P T- fU,,y J 8Ubmit * hat When the su P er intendent 
of the banking department of the State of New York 

took charge of the Carnegie Trust Company as re¬ 
ceiver or custodian of the assets of the company for the 
purpose of liquidating its affaire, he thereby acquired Z 
sessory title to such assets. The note of E. Quincy sj£h 
an.l the 40 shares of the stock of the Union Savings Bank 
deposited as collateral security for the payment of the same’ 
being found in the banking-house of the Trust Company in 
(he State of New York, the said receiver thereby a«,uire,l 
possessory title to such note and collateral; and surf! title 
and possession will be protected, into whatever jurisdiction 
such assets may thereafter be taken by the receiver. This is 

the principle laid down by the court in the case of Jenkins 
vs. Purcell, 29 D. C. App., 209. S 

See also: 

Barley vs. Gittings, 15 D. C. App., 439. 

Pond vs. Cook, 45 Conn., 131. 

Railway vs. Packet Co., 108 Ill., 332. 

Robertson vs. Stead, 136 Mo., 136. 

McAlpin vs. Jones, 10 La. Ann., 652. 

Boulware vs. Davis, 90 Ala., 207. 

Hurd vs. Elizabeth, 41 N. J. L., 1. 

Cagill vs. Wooldridge, 8 Baxter (Tenn.), 580. 
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It is contended by the appellant that the case at bar differs 
from the c&«e of Jenkins vs. Purcell, 29 P. C. App., 209, in 
two particulars—namely, first, that in the Jenkins case the 
receiver had not parted with his possessory title when the 
chattels were sent into the District of Columbia, whereas in 
the case at bar the Superintendent of Banks had parted with 
his possessory title to the note when he endorsed it to the 
Bankers’ Trust Co. for collection; and, second, because the 
subject-matter of the suit in the Jenkins case were chattels, 
while in the case at bar the subject-matter, the note, is a 
chose in action. 

In reply, it is submitted that these distinctions are more 
technical than meritorious. In the Jenkins case the receiver 
sent his cattle to Washington, where they were delivered by 
his agents to the purchaser. The attachment in that case 
was not levied against the cattle, but against the money ; 
which was the proceeds of the sale of the cattle after deliv¬ 
ery. If there was a parting with possessory title in the case 
at bar by sending the note and collateral through the Bank¬ 
ers’ Trust Co., the agent of the Deputy Superintendent of 
Banks, then there was a parting with the possessory title to 
the cattle in the Jenkins ea«e. 

Replying to the contention of the appellant that there is 
a difference between the subject-matter involved in the suit 
at bar and the subject-matter involved in the Jenkins case, 
even admitting that there is such a difference, we submit 
that the appellant loses sight of the fact that the chose in 
action to which he refers was by its terms payable in the 
city of New York, and that the same was collateraled by 
forty shares of the capital stock of the Union Savings Bank, 
which was also in the city of New York and in the hands of 
the receiver. 

It is further contended by the appellant that notwithstand¬ 
ing the fact the note was made payable in the city of New 
York and collateral deposited to secure the payment thereof 
according to the terms of the note, yet because the appellant 



resides in the city of Washington the debt due by him on 
account of said note thereby became a local asset, for the 
reason that to enforce the collection thereof suit would have 
to be brought at the residence of the debtor. In reply to this 
contention we desire only to call the court’s attention to the 
fact that the stock deposited as collateral for the payment of 
e note was required for the very purpose of preventing a 
suit on the note in case of default being made in die payment 
thereof. It surely would not be contended by the appellant 
at the collateral stock of a local corporation in the possession 
of a foreign receiver is a local asset because the company 
issuing the stock happened to be a local corporation P " 
It is also contended by the appellant that the money 
namely, proceeds of the note, was never in New York and 

, ™ f01 ? C ‘° 1 nstltuted a lotal ®**t which should be first applied 

by the local courts to the satisfaction of the claims of tow,I 

creditors. In the Jenkins case there was a similar contention 
made by the appellant therein, namely, that the moneys paid 
for the cattle brought into the District of Columbia from 
Virgin,a never having been in Virginia were therefore loc al 
assets to be applied by the local courts first to the payment 

by the Lurt' nS: COntention was ex P resfi Lv overruled 

The contention of the appellant that the Bankers’ Trust 
Co is not a proper party and has no standing in this case s 
w. hout merit. The general proposition of law is that Zre 
the agent is in possession of the principal’s property by au- 
on y of the principal, the possession of the agent is the 
possession of the principal, and will authorize the agent to 
maintain against third persons possessory actions with refer- 
ence to the property (see 31 Cyc., p. 1405). When the note 
and collateral were turned over to the Bankers’ Trust Co as 

Sd JiTh T 7 PUrP08eS ’ thC agCnt thereb y became 

ested with a special property right therein, and this special 

p oper y rig it is sufficient for it to maintain a suit to pro- 
tect the property. p 0 



“Where an agent is employed to collect a nego¬ 
tiable bill or note indorsed in blank, or to him, or 
payable to bearer, and it becomes necessary to bring 
suit for the collection of the same, he may bring such 
suit in his own name. ,, 

Clark & Skyles on Agency, Vol. 1, p. 649. 

See also Insurance Co. vs. Lewis, 4 D. C. App., 81. 

I he contentions urged by the appellant for a reversal of 
the judgment in favor of the intervening petitioner are tech¬ 
nical in the extreme, and it is not upon such technicalities 
that the court will decide the case at bar. In the case of 
Jenkins vs. Purcell, the court says in connection with such 
fimnihitinctions and technicalities: 

“Surely we ought not to resort to highly technical 
and artificial expedients in utter disregard of the 
equities of the ca*e, for the sole purpose of preserving 
to a local creditor that which a mere chance lias placed 
within his grasp. While courts ought to protect and 
preserve the rights of those within their own juris¬ 
diction, they ought not to do so in disregard of the 
rights of those in other jurisdictions.” 

It is respectfully submitted that the note of E. Quincy 
Smith and the collateral did not come into the hands of the 
local creditor by chance, but by the ruse of the president of 
the appellant company, who sought for his bank an ad¬ 
vantage over other creditors; and that such assets having 
passed into the possession of the special deputy superin¬ 
tendent for the purpose of liquidating the affairs of the 
Carnegie Trust Co., his right thereto became absolute. 

In view of the foregoing, it is respectfully submitted that 
the judgment of the lower court should be affirmed. 

BENJAMIN S. MINOR, 

HUGH B. ROWLAND, 

L. RANDOLPH MASON, 
Attorneys for Appellees. 
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